
United States Patent and Trademark Office 



Commissioner for Patents 
United States Patent and Trademark Office 

P. O. Box 1450 
Alexandria, VA 22313-1450 

www.uspto.gov 



JONATHAN SPANGLER 

NU VASIVE, INC. 

4 54 5 TOWNE CENTRE COURT 

SAN DIEGO CA 92121 



In re Application of 
Miles, et al. 

Application No. 10/608,362 
Filed: June 26, 2003 
Attorney Docket No. 023US1 



COPY MAILED 

MAY 0 9 2008 
OFFICE OF PETITIONS 

DECISION GRANTING PETITION 
UNDER 37 CFR 1.137(b) 



This is a decision on the petition, filed December 17, 2007, which is being treated as a petition under 37 
CFR 1.137(b) to revive the instant nonprovisional application for failure to timely notify the U.S. Patent 
and Trademark (USPTO) of the filing of an application in a foreign country, or under a multinational 
treaty that requires publication of applications eighteen months after filing. See 37 CFR 1.137(f). 

The petition is GRANTED . 

Petitioner states that the instant nonprovisional application is the subject of an application filed in an 
eighteen-month publication country on September 27, 2004. However, the USPTO was unintentionally 
not notified of this filing within 45 days subsequent to the filing of the subject application in an eighteen- 
month publication country. 

In view of the above, this application became abandoned pursuant to 35 U.S.C. § 122(b)(2)(B)(iii) and 37 ' 
CFR 1.213(c) for failure to timely notify the Office of the filing of an application in a foreign country or 
under a multilateral international agreement that requires publication of applications 18 months after 
filing. 

A petition to revive an application abandoned pursuant to 35 U.S.C. 122(b)(2)(B)(iii) for failure to notify 
the USPTO of a foreign filing must be accompanied by: 

(1) the required reply which is met by the notification of such filing in a foreign country 
or under a multinational treaty; 

(2) the petition fee as set forth in 37 CFR 1.17(m); and 

(3) a statement that the entire delay in filing the required reply from the due date of the 
reply until the filing of a grantable petition was unintentional. 
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The instant petition has been found to be in compliance with 37 CFR 1.137(b). Accordingly, the failure 
to timely notify the USPTO of a foreign or international filing within 45 days after the date of filing of 
such foreign or international application as provided by 35 U.S.C. § 122(b)(2)(B)(iii) and 37 CFR 
1.213(c) is accepted as having been unintentionally delayed. 

It is not apparent whether the person signing the statement of unintentional delay was in a position to 
have firsthand or direct knowledge of the facts and circumstances of the delay at issue. Nevertheless, 
such statement is being treated as having been made as the result of a reasonable inquiry into the facts 
and circumstances of such delay. See 37 CFR 10.18(b) and Changes to Patent Practice and Procedure; 
Final Rule Notice, 62 Fed. Reg. 53131, 53178 (October 10, 1997), 1203 Off. Gaz. Pat. Office 63, 103 
(October 21, 1997). In the event that such an inquiry has not been made, petitioner must make such an 
inquiry. If such inquiry results in the discovery that it is not correct that the entire delay in filing the 
required reply from the due date for the reply until the filing of a grantable petition pursuant to 37 CFR 
1.137(b) was unintentional, petitioner must notify the Office. 

The previous Request and Certification under 35 U.S.C. § 122(b)(2)(B)(i) has been rescinded. A Notice 
Regarding Rescission of Nonpublication Request which sets forth the projected publication date of 
accompanies this decision on petition. 

Telephone inquiries concerning this decision should be directed to the undersigned at (571) 272-3222. 
This application is being forwarded to Technology Center Art Unit 3733 for examination in due course. 



Kenya A. McLaughlin 
Petitions Attorney 
Office of Petition 

ATTACHMENT: Notice Regarding Rescission of Nonpublication Request 
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Communication Regarding Rescission Of 
Nonpublication Request and/or Notice of Foreign Filing 

Applicant's rescission of the previously-filed nonpublication request and/or notice of foreign filing is acknowledged. 
The paper has been reflected in the Patent and Trademark Office's (USPTO's) computer records so that the 
earliest possible projected publication date can be assigned. 

The projected publication date is WDNP. 

If applicant rescinded the nonpublication request before or on the date of "foreign filing," 1 then no notice of foreign 
filing is required. 

If applicant foreign filed the application after filing the above application and before filing the rescission, 
and the rescission did not also include a notice of foreign filing, then a notice of foreign filing (not merely a 
rescission) is required to be filed within 45 days of the date of foreign filing. See 35 U.S.C. § 122(b)(2)(B)(iii), and 
Clarification of the United States Patent and Trademark Office's Interpretation of the Provisions of 35 U.S.C. § 
122(b)(2)(B)(ii)-(iv) . 1272 Off. Gaz. Pat. Office 22 (July 1. 2003). 

If a notice of foreign filing is required and is not filed within 45 days of the date of foreign filing, then the application 
becomes abandoned pursuant to 35 U.S.C. § 122(b)(2)(B)(iii). In this situation, applicant should either file a 
petition to revive or notify the Office that the application is abandoned. See 37 CFR 1.137(f). Any such petition to 
revive will be forwarded to the Office of Petitions for a decision: Note that the filing of the petition will not operate 
to stay any period of reply that may be running against the application. 

Questions regarding petitions to revive should be directed to the Office of Petitions at (571) 272-3282. 

1 Note, for purpose of this notice, that "foreign filing" means "filing an application directed to the same invention in another 
country, or under a multilateral international agreement, that requires publication of applications 18 months, after filing". 



/kathornton mclaughl/ 
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